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The consideration of public interest factors in competition law
inquiries has generated much debate over the past few years. Several
high profile cases have illustrated the potential for competition deci-
sions, and in particular merger inquiries, to be significantly affected
by non-competition public interest issues.

In this chapter we first describe the key provisions under which
African authorities consider public interest factors, and highlight
some of the most notable applications from cases. Next, we discuss
how public interest factors can influence the wider implementation
of competition policy, in particular through prioritisation. Finally,
we consider the assessment of public interest factors, and set out
some of the key debates that will continue as these concepts are
applied.

While many African jurisdictions include provisions for public
interest factors, there are a variety of different formulations, and
the scope given to the ‘public interest’ varies substantially. Much
of the current application has been in South Africa. However, as
these provisions are interpreted throughout the continent there is
potential for an even broader understanding to emerge. There is a
danger that these broad interpretations may distract from a substan-
tive consumer welfare or competition test, causing harm to the very
public interest that competition policy was intended to serve.

Throughout this chapter, while we make reference to legislative
provisions citing the public interest, we consider ‘public interest
factors’ as distinct from those that would substantially be included
within a standard competition test. While a standard competition
test might be concerned with allocative, productive or dynamic effi-
ciency, in particular the enhancement of consumer welfare through
a process of rivalry (lowering prices, expanding output, improving
quality and enhancing innovation), such a standard test would typi-
cally not have primary regard to factors such as: the promotion of
employment, the promotion of exports, the promotion of national
champions, the competitiveness of national firms in international
markets, or the spread of ownership or wealth.

Provisions

Public interest factors are certainly not unique to African jurisdic-
tions. The UK competition authorities had a ‘public interest’ test
from 1948 to 1998, a ‘malleable’ concept, including protection of
employment and exports, which allowed ‘fairly unconstrained
political discretion’? Even the current UK merger regime allows for
government intervention under specified public interest criteria, the
most prominent recent example being the approval of the Lloyds
TSB/HBOS merger on public interest grounds.’ In the assessment of
the national Energieakkoord, the Netherlands authority illustrated
its position that a competition assessment might need to be bal-
anced against public interest considerations such as environmental
protection.* The European Court of Justice has made it clear that
other public interest objectives might affect the consideration of
a pure competition test,’ and even the US has conferred antitrust
immunity on small businesses in some instances.®
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Although public interest tests are prevalent throughout Africa,
they are not universal. Oxenham (2012) notes that South Africa,
Botswana, Malawi, Namibia, Swaziland and Zambia include some
form of public interest consideration as part of their competition
regulation.” Mauritius, however, has no public interest test, and
Mariotti and Brouwer (2013) note that there are additionally en-
forceable merger regimes in Algeria, Cameroon, Egypt, Gabon, Ivory
Coast, Kenya, Morocco, Nigeria, Tanzania, Tunisia and Zimbabwe.?

South Africa is the largest economy in Africa, and has the most
developed and extensively applied competition policy. Under South
African competition law, public interest factors can be used to
sanitise an anti-competitive merger, or to prohibit a pro-competitive
one.? The public interest test involves an assessment of the impact of
the merger on a particular industrial sector or region; employment;
the ability of small businesses or firms controlled by historically
disadvantaged persons to become competitive; and the ability of
national industries to compete internationally.!?

In Namibia, public interest factors form part of an unlimited list
of potential considerations in merger investigations.!! Public inter-
est factors including maintaining or promoting exports, ‘promoting
stability’ (albeit only in industries designated by the relevant min-
ister), and even ‘obtaining a benefit for the public, can also be used
to justify an exemption for otherwise anti-competitive agreements.!

In Botswana, public interest factors can be used to exempt
certain mergers from review!® and also form a set of additional
considerations in merger investigations, although the scope of public
interest factors is not limited.*

In Zambia, public interest factors can be used to initiate an
investigation into mergers that fall below the prescribed notification
thresholds!® and also form a set of additional considerations in a
merger review. The scope of potential factors for consideration is
essentially unlimited, including not only employment, exports, and
international competitiveness, but also ‘socioeconomic factors as
may be appropriate; and any other factor that bears upon the public
interest.1®

In Kenya, public interest factors form part of an unlimited list of
potential considerations in merger investigations.!” Factors includ-
ing maintaining or promoting exports, ‘promoting stability, or even
‘obtaining a benefit for the public, can also be used to justify an
exemption for otherwise anti-competitive agreements.'

In Swaziland, public interest factors form part of an unlimited
list of potential considerations in merger investigations.'® Listed
factors include international competitiveness, the competitiveness
of a sector or region, and the ability of small enterprises to become
competitive.

In Malawi, public interest factors including exports and employ-
ment are included within an overall assessment of the net effect of
a merger.”® A similar balanced assessment is allowed in regard to
inquiries into potential abuses of dominance or anti-competitive
agreements, except for certain hard-core price fixing and unilateral
conduct.?!
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Nigeria has not yet passed any specific competition law, although
the relevant provisions of the investment and securities legislation
include powers to determine whether any business combination
is likely to substantially prevent or lessen competition. Under this
regime, an anti-competitive merger may be justified by reference
to public interest factors such as the impact on a sector or region,
employment, the ability of small businesses to become competitive
and international competitiveness.??

In the Gambia, public interest factors only have a limited role
as a list of potentially offsetting factors in the event that an anti-
competitive agreement, abuse, or merger has been found. The only
factor that would not fall within a standard competition assessment
is ‘enhancing the effectiveness of the Government’s programme for
the development of the economy of the Gambia.?

There is no public interest test alongside the competition test for
mergers and no public interest test for deciding on cartel or abuse of
dominance matters in Mauritius.*

While the East African Community allows the Council to ap-
prove a merger on appeal if it believes it is to ‘fulfil an overriding
public interest, no public interest factors are described.?

Under the COMESA Competition Regulations, ‘public inter-
est grounds’ can be used to justify an otherwise anti-competitive
merger, although the listed factors seem unnecessary, as they gen-
erally overlap with a standard competition assessment (including
maintaining competition, having regard to price, quality, range and
service, and promoting efficiency, innovation and new entry).?

Application

In Kansai/Freeworld (2012) the South African Competition Tribunal
approved remedies dealing with a range of public interest concerns,
including the impact on employment, deindustrialisation, and a
reduction in research and development, which involved Kansai
committing not to retrench any Freeworld employees for three
years, and investing in a new OEM facility in South Africa within
five years.?’

Wal-Mart/Massmart (2011) is perhaps the most widely discussed
application of public interest factors in African antitrust.?® Although
the Tribunal had found that the merger raised no competition
concerns, it approved remedies dealing with employment and local
procurement concerns: no merger-specific retrenchments for two
years; new employment opportunities must give preference to re-
trenchments made just prior to the merger hearing; and the merged
entity must honour existing labour agreements and recognise the
largest representative union and must fund the development of local
South African suppliers.?? These conditions were strengthened on
an appeal to the Competition Appeal Court, in particular to reverse
the recent retrenchments, and to increase the funding for the devel-
opment of local suppliers.*

The Tribunal approved the Metropolitan Holdings/Momentum
Group (2010) merger subject to a limited moratorium on retrench-
ments for two years, in a decision that significantly clarified the
Tribunal’s approach to public interest considerations.!

The Iscor Limited/Saldanha Steel (2002) merger was approved on
failing-firm grounds, and also passed the public interest test on the
basis of severe economic consequences for the Saldanha Bay region
if the merger did not proceed.*

Namibia has also addressed employment issues. In DCD-Dorbyl/
Elgin Brown & Hamer Group (2012) the Namibian Competition
Commission required that there would be no retrenchments for
two years.* In Wal-Mart/Massmart (2011), although Wal-Mart had
no presence in Namibia and Massmart had only a few stores, the

Commission initially imposed conditions of no employment losses
and that Wal-Mart must make allowance for local participation in
the merged entity. Following an appeal to the Supreme Court of
Appeals, a review application to the minister of trade and industry
resulted in revised conditions of no retrenchments for two years,
recognition of existing labour agreements and representative trade
unions, and the development of domestic supplier activities.>

Two decisions highlight the public interest factor of spreading
ownership in Botswana. In AON/AON Botswana the Authority was
concerned that the transaction, which involved the sale of a 25 per
cent interest that was previously in the hands of Botswana citizens
through the Citizen Entrepreneurial Development Agency (CEDA),
would disempower citizens and that the disposal should rather
have been made to other citizen buyers.* Similarly, MRI Botswana/
BOMAID (2012) concerned the sale of shares in MRI Botswana held
by CEDA Venture Capital Fund Limited, which should be sold to
other citizens who are not already part of MRI Botswana.*®

Policy

The brief summary above indicates that public interest factors
typically concern merger control, although these factors can oc-
casionally be taken into account in regard to inquiries into abuses of
dominance and agreements. However, more fundamentally, public
interest factors have significant scope to affect wider enforcement
activity, in particular through prioritisation policies.

By way of example, the Namibian Competition Act states that the
Commission should consult with the minister on ‘any matter which
is of great economic or public interest’ In Nigeria, the draft Federal
Competition Bill, which is currently before the National Assembly
provides for the Commission to ‘[i]nitiate policy review periodically
on competition and related issues with a view to safeguarding and
protecting public interest.*

In South Africa, while the restrictive practices and abuse of
dominance provisions do not provide for a specific consideration
of public interest factors, public interest considerations have had a
significant impact on these instruments through the Competition
Commission’s approach to case prioritisation. In 2007, the
Commission decided to adopt a prioritisation framework in terms of
which it would proactively direct resources towards particular cases
and complaints based on three main criteria: the potential impact of
the conduct on low-income consumers; alignment with the govern-
ments broader economic policy objectives; and the likelihood of
the conduct being anti-competitive.’® Four sectors were identified:
food and agro-processing; construction and infrastructure products;
intermediate industrial products; and banking. In addition, the
Commission determined to focus its enforcement efforts towards
prosecuting cartel activity in the identified priority sectors. In this
way, the Commission has implicitly introduced public interest
considerations into its non-merger enforcement activities. A review
of the prioritisation policies of competition authorities by UNCTAD
shows that the South African authority is not unique in this respect.*’

Assessment

The public interest provisions described above typically involve uni-
fied decision making by a single competition authority. This allows a
consistent approach across cases and a coherence within each case,
either by performing an explicit balancing, or at least undertaking
the assessment of public interest factors through the lens of the
competition analysis. This also may reduce the scope for lobbying
of the government departments which might otherwise have been
entrusted with the public interest assessment.
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However, leaving aside the different legislative constructions,
there may be some tension in considering public interest factors
alongside a competition assessment in a single evaluation, such as
a merger decision, in that there may be no clear way to balance the
public interest assessment and the competition assessment.*?

Moreover, the standard competition test is aimed at a broad
‘public interest’ via the focus on consumer welfare. An efficient and
effective competition regime is intended, through both the direct
effects of actions it brings - and deterrence - to promote a healthy
competitive environment, and to encourage pro-competitive invest-
ments, lower prices, higher output, and better range, quality and ser-
vice. Such outcomes should ultimately drive economic growth and
employment opportunities. Prohibitions on abuses of dominance
should enhance access to markets, and promote entry and competi-
tion by smaller firms. Accordingly, the standard competition test
encompasses several of the public interest factors that are commonly
identified in legislation.

Even considering a specific public interest factor alone, such as
employment, it may seem self-defeating to not consider the net effect
of a merger, as opposed to focusing on any negative effect, and any
positive effect on the same factor, separately. To do otherwise might
risk discouraging employment-enhancing mergers in which a small
component might have led to an employment reduction. However,
as the decisional practice shows, as a matter of public policy, per-
haps particularly in a developing-country context, market frictions
may leave particular groups vulnerable to the change wrought by a
merger, even if the net effect is positive.

In regard to the evidence, many of the public interest benefits of
a standard competition test may only arise in the longer term, are
unlikely to be the primary areas of focus on the merging parties,
and may therefore be more difficult to measure. By contrast, im-
mediate public interest impacts, such as anticipated redundancies,
are likely to be estimated and documented as part of the business
plans, forecasts and models commonly prepared in anticipation of
an acquisition. Accordingly, this ‘hard evidence’ is often accorded
greater weight than the more diffuse and hard to measure public
interest benefits of standard competition.

Perhaps inevitably, public interest factors can be seen as ripe
for remedies. This has the potential to lead to significant inefficien-
cies, not only in preventing mergers that are pro-competitive (but
employment reducing in the short run), but also in raising the costs
even of employment enhancing mergers, and thereby reducing the
scope for employment creation and growth.

Despite this temptation, the emerging case law appears to recog-
nise that, as with a standard competition test, remedies should only
be required to address a merger specific issue, and not to address
wider policy objectives.* Strengthening pre-existing contractual
protections, or imposing asymmetric burdens on one competitor
in a market in which others are not so constrained would not only
be unfair, but may risk other unintended distortions. Furthermore,
competition policy may not be the most appropriate tool for some of
the issues that might be considered under a broad conceptualisation
of the public interest.** From a policy perspective it is important to
consider the potential impact of implementing a test that attempts
to reconcile a wide range of factors. Such a test is likely to increase
the complexity, uncertainty and cost of merger reviews, and may
significantly deter investment.

The approach which appears to be emerging is that there is a
role for public interest factors, perhaps particularly in developing
economies, although there need to be sufficient safeguards against
the abuse of these provisions. Such factors are likely to be drawn
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on only exceptionally, and should be seen within the context of the
primary competitive assessment. Only then will competition policy
ultimately serve the public interest, as these important provisions
are considered and applied throughout Africa.
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(SACT, 2003), paragraph 240. See also, for example, Gal, ‘Size does
matter: the effects of market size on optimal competition policy’, 2001
citing R. Shyam Khemani, ‘Merger Policy and Small Open Economies:
The Case of Canada’, in Perspectives in Industrial Organization 215,
223, Ben Dankbaar, John Groenewegen, & Hans Schenk eds., 1990.
‘the importance of economic efficiency as a stand-alone objective is
highlighted in small economies where interdependencies in the interests
of various stakeholders are likely to be more significantly affected by

a particular market transaction. This reality increases the probability of
lobbying, rent seeking behavior, and political posturing aimed at the
safeguarding or pursuing other objectives promoted by public benefit
or public interest criteria. As one analyst notes, “if competition policy is
influenced by non-economic considerations, the risks of costly industrial
policy in the guise of competition policy becomes high.””

See Wal-Mart/Massmart (SACT, 2011), paragraph 32 ‘Our job in merger
control is not to make the world a better place, only to prevent it
becoming worse as a result of a specific transaction.’
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44 See Shell South Africa/Tepco Petroleum (SACT, 2001), paragraph 58:

‘the role played by the competition authorities in defending even those
aspects of the public interest listed in the Act is, at most, secondary to
other statutory and regulatory instruments in this case the Employment
Equity Act, the Skills Development Act.’, Distillers Corporation (SA) and
Stellenbosch Farmers Winery Group (SACT, 2003), paragraph 237:
‘Where there are other appropriate legislative instruments to redress the
public interest, we must be cognisant of them in determining what is left
for us to do before we can consider whether the residual public interest,
that is that part of the public interest not susceptible to or better able

to be dealt with under another law, is substantial.” and Metropolitan
Holdings/Momentum Group (SACT, 2010), paragraph 110 ‘Although it is
correct to make these arguments, adopting a deferential approach does
not mean a hands-off approach. The Act gives us a discretion which we
must exercise where appropriate. The approach set out earlier in this
decision indicates that we view the public interest through a competition
prism.’
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